#50 5/24/67
First Supplement to Memorandum 67-32
Subject: Study 50 - Leases

The attached draft seems %o me to aceomplish all (or almost all) we
set out to do. Section 1951 gives a lessor an irmediate right to recover
demages, including liquidated damages. Section 1952 gives a lessor a right
to recover the rent as it falls due. The section gives him this right
whether the lessee's possessory rights are terminated by abandonment or
by justifisble eviction. The lessee is given a right to have any income
from reletting set off--and this right exists under any kind of lease.

A lessee is also given a right of set off to the extent the lessor could
have mitigated his damages by reletting, But this latter right of the
lessee 1s inapplicable to the big leases (unless the lease stherwisze
provides) where the lessee has abandoned. If the lessee is evicted, even
under a big lease, the lessor must use diligence to relet.

Section 1953 gives the lessee the right to recover prepayments to the
extent that they exceed what the lessor is entitled to keep under Sections
1951 and 1952. Section 1953.5 prohibits waiver of a lessee's rights under
Sections 1951-1953 prior to accrual of those rights. And, finally, Section
1954 provides that a breach is an excuse for counterperformance,

Section 3308 and amended Cade of Civil Procedure Section 1174 are as
in the latest version of Senate Bill No. 252.

Regpectfully submitted,

Jogeph B. Harvey
Consultant



1951, (a) When the lessee under a lease of real property has abandoned
the property before the end of the term of the lease, or when the lessee's
right of possession under a lease of real property is terminated by the
lessor by reason of the breach thereof by the lessee, the lessgor is entitled
to recover from the lessee the sum of the following:

(1) The emount by which the present worth of the unpeid rent and
charges equivalent to rent provided in the lease exceeds the amount of
rentsl loss that the lessee proves could have been or could be avoided
through the exercise of reasonable diligence without unduve risk of other
substantial detriment,

(2) Any other damages necessary to compensate the lessor for all the
detriment proximately caused by the lessee's breach or which in the ordinary
course of things would be likely to result therefrom.

(b) In lieu of the damages provided in subdivision (a), a lessor may
recover liquidated damages for the breach or abandomnment of a lease of real
property if the lease so provides and such damages meet the requirements
of Sections 1670 and 1671,

{¢) An action to recover under this section must be commenced within
four years after the abandomment or breach in the case of a written lease
and within two years after the abandomnment or breach in the case of an oral

lease.
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1952. (a) Subject to subdivisions (b) and {c), when the lessee under
a lease of real property has sbandoned the property before the end of the
term, or when the lessee's right to possession of real property is terminated
by the lessacr by reason of the lessee's breach, the lesgsor may recover from the
lessee, in lieu of the damages provided in Section 1951, the amount of the
rent and charges equivalent to rent as they become due under the terms of the
lease,

(b) If the lessor relets the property during the term >f the original
lease, he is not accountable to the lessee for any rent or charges equivalent
to rent received on the reletting, but any such rent and charges shall be
set off against any amount to which the lessor is ostherwise entitled under
subdivision (a).

(¢) A lessor may not recover from a lessee under subdivision (a) for
any detriment that the lessee proves could have been avoided through the
exercise of reasonable diligence without undue risk of other substantial
detriment. Unless the lease so provides, this subdivision does not limit
the lessor's right to recover the full amount specified under subdivision (a)
when the lessee has abandoned the property before the end of the term and:

(1} The rent and other charges equivalent to rent provided in the
lease amount to $500 or more per month; or

(2) The term stated in the lease is five years or longer.
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1953, If 2 lessese's right of possession under a lease of real property
is terminated because of the treach of the lease by the lessee, or if the
lessee has abandoned the property prisr to the and of the term of the
lease, the lessee nay recover Irom the lessor any amount paid t2 the lessor
in consideration for the possession of the property (whether designated rental,
bonus, consideration for the execution thereof, or by any other term) that is
in excess of the sum of:

(a) The portion of the total amount reguired to be paid to or for the
benefit of the lessor pursuant to the lease that is fairly alloeable to the
portion of the term prior to the sbandonment or termination of the lessee's
right of possession; and

(b) Any sum which the lessor is entitled to recover under Sections 1951

and 1952,



1953.5. The rights of a lessee provided in Sections 1951, 1952, and 1953

may not be waived prior to the accrual of such rights.
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1954, When a party to a lease of real property is in substantial
default in the performance of his obligations under the lease, the obligation
of the aggrieved party to perform his obligations under the lease is
excused, but without prejudice to the right of the aggrieved party to seek
relief for the default in performance or to enforce any other provisions of

the lease,



3308, {a) If a lease of personal property is terminoted by
the lessor by reason of any breach thereof by the lessee, the
lessor shall thereupon be entitled to recover from the lessee the
sure of the tollowing

{1} The present worth of the excess, if any, of the amovoit
of rent and charges eguivalent to rent reserved in the leage for
the balanes of the stated ferm dver the reasonable rental value
of the property for the same perbd.

{2) Any other duamages neeessary 1o compensate the lessor
Tor alt the detriment proximately eaused by the lessee’s breach
or which in the ordinary course of things would be Ilikely to
result therefrom,

{bY Nothing in this seciion prechides the lessor from resort-
ing 1o any other vights or remedies now or hereafter given to
him by faw or by the teris of the Tease,



1174, If upon the irial, the verdict of the jury, or, if the
eaar pe {riad withoul a Jury, the findings of the court be in
fuvor of the plainiif aud against the defendant, judgment
shall be entered for the restitution of the premises: and if the
proceedings be for an unlawiol detainer after neglcet, or fail-
are to perform the eondiions or covenanis of fhe lease or
sereenent under which the property is heid, ar aftsr default
in the payment of rent, the judwmient shall alse declare the
forfcitare of sich lesse or agreement.

The jury or the sourt, if the proceedings be tried without a
Jury, shall also assess the damages occasioned to the plaintiff
by auy forcible entry, or by any forcible or unlawful detainer,
alleged in the eomplaint and proved on the trial, and fod the
amount of any reot due, if the allered wnlawfnl detainer be
after defanlt in the payment of rent, Judgnient azainss the de-
fendant guilty of the foreible entyy, or the foreible or unlawinl
detziner reey he-entered in the diseretion of the evurt either
for the amount of the damnages and the rent found due, or for
three times the amount so Found.

When the proceeding is for an wniawful detainer afier de-
fault in the payment of rent, and the lease or agrecment under
which the rent is payuble has not by its terms expired, and the
notice required by Section 1161 has not stated the election of
the landlerd to declare the furfeiture thereof, ihe conrt may,
and, if the lease or agresment is ih writing, is for a term of
more than one year, and does net contain a forfeiture clause,
shall order that execulion npon the judgment shali not be
issued until the expiration of five days after the entry of the
jadgment, within which time the tenaunt, or any subtenant, or
any mortgagee of the term, or apy other party interested in
its eontinuance, may pay itte the eourt, for the landlord, the
amount found due as rent, with interest thereon, and the
amonnt of the dumages found by the jary or the cvurt for the
unlawlul detainer, and the costs of the procesdings, and there-
upon the juderaent shail be satisfied and the tenant be restored
t0 his estate,

But if payment as here provided be not made within five
days, the judgment may be entorced for its full amouni, and
Tor the pessession of the premises, In ali other cases the judg-
ment may be enforeed Immediately,




